Law General

Topics
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Indian legal system: salient features of the Indian Constitution, fundamental rights,
directive principles of state policy



Government: executive, legislature and judiciary



Laws of contract: formation of a contract, parties, void, voidable and
unenforceable contract, contingent contract, misrepresentation, fraud and effect
thereof, termination of contract, remedies for breach, performance of contract,
indemnity and guarantee, law of agency



Tort: general principles of tort, tort affecting valuation



Law of arbitration and conciliation: salient features



Auction: authority of auctioneer, duties of vendor, purchaser and public, misdescription and misrepresentation, advertisements, particulars and catalogues,
statements on the rostrum, conduct of sale, reservation of price, right to bid,
bidding agreements, memorandum of the sale, deposit, rights of auctioneer
against vendor and purchaser



Laws of evidence: burden of proof, presumptions, conclusive proof

What is Constitution
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❖

Society is a collection of people living together.

❖

Different people have different views, likes, power

❖

To keep the society running smoothly, and tolerate every one, “RULES” are made.

❖

These RULES are accepted by all the people.

❖

They are used to settle disputes

❖

They are used to decide ownership, social & moral norms.

Laws


Laws by LEGISLATURE






Law by religious texts


Vedic rituals



Islamic dress codes.

Law by social customs




By Lok Sabha, Vidan Sabha

Dress codes

Law by group of people


Club rules



Company rules
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So…


5
Indian Constitution is the SUPREME law of the land.




No other law can over rule the constitution.

It deals with




Relationship between governments


Federal v/s state governments



State v/s City (panchayat) governments.

Relationship between Governments & people


Federal law



State law
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Need of Constitution
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We need a constitution to govern a country properly.



The constitution defines the nature of political system of a country.



Sometimes we feel strongly about an issue that might go against our larger
interests and the constitution helps us guard against this.



All the 3 organs of government (executive, legislature and judiciary) functions
within the constitution.



All the 3 organs of government, including ordinary citizens, derive their power and
authority (i.e. Fundamental Right) from the constitution. If they act against it, it is
unconstitutional and unlawful.



So constitution is required to have authoritative allocation of power and function,
and also to restrict them within its limit.

To perform following Functions we need Constitution-
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The first function of a constitution is to provide a set of basic rules that allow for
minimal coordination amongst members of a society.



The second function of a constitution is to specify who has the power to make
decisions in a society. It decides how the government will be constituted.



The third function of a constitution is to set some limits on what a government can
impose on its citizens. These limits are fundamental in the sense that government
may ever trespass them.



The fourth function of a constitution is to enable the government to fulfill the
separations of a society and create conditions for a just society.

The Preamble
Guiding principles to the constitution.
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What It Means
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"We, the people" - signifies that power is ultimately vested in the
hands of the People of India.


So far the Preamble has been amended only once in 1976 by 42nd
amendment (change) which inserted the words Socialism, Secularism and
Integrity. A brief description of these concepts are as follows (in the order they
come in Preamble)-



Sovereign- It means free to follow internal and external Policies.



Secular- It means no particular Religion is preferred.



Socialist- It means no concentration of Power and Money.



Democratic- It means rule by elected representative of the People
of India.



Republic- It means no room for hereditary ruler or monarch.

Nature of Constitution
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Division of power




Federal Powers


Defence



Federal taxes – Income Tax, GST

State Powers


Labour laws

No state Law can over ride the Federal Law.
Federal Law – may suggest changes in state law but
cannot force it.

Structure
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Constituents
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Basic Principles


Popular sovereignty,



Socialism,



Secularism,



Fundamental rights,



Directive Principles of State Policy,



Judicial independence,



Federalism and



Cabinet government.
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PROCEDURE OF AMENDMENTS OF THE
CONSTITUTION OF INDIA


By simple majority of the Parliament:




Amendments in this category can be made by a simple majority of members present
and voting, before sending them for the President's assent.

By special majority of the Parliament:
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Amendments can be made in this category by a two - third majority of the total
number of members present and voting, which should not be less than half of the
total membership of the house.

By special majority of the Parliament and ratification of at least half of the state
legislatures by special majority.


After this, it is sent to the President for his assent.

MAIN CHARACTERISTICS OF CONSTITUTION
16
OF INDIA


Longest written constitution.



Partly Rigid and Partly Flexible



A Democratic Republic



Parliamentary System of Government



A Federation



Fundamental Rights



Directive Principles of State Policy



Fundamental Duties



Secular State



An Independent Judiciary



Single Citizenship

NATURE OF CONSTITUTION OF INDIA
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The constitution of India is basically federal in nature with unitary features.


Federalism is a form of government where two sets of government operate and
function simultaneously.



Each state has its own government, which functions independently in the local matters
like education, health, police etc..



Matters of national importance, e.g., defense, coins and currency, foreign affairs, are
not left in the hands of the State Government.

Federalism is a principle by means of which there is co-ordinate division of
powers between the Central Government and the State Government and
whereby each of such governments exercise direct and simultaneous authority in
their limited sphere over the same territory.

MAIN CHARACTERISTICS OF A FEDERAL
CONSTITUTION


Dual Government






In a federal state, there are two governments – the national or federal government and the
government of each state.

Distribution of Powers
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There is a distribution of legislative and executive powers between the federal government and the
state government.

Supremacy of the Constitution


As there is division of power, such division must be evidenced in a written document.



The constitution, which provides for such division of power is a document of fundamental
importance, and it is from such constitution that a federal polity drives its existence.

Authority of Courts


The interpretation of the constitution assumes great importance in the successful working of a federal
constitution. This power of interpretation is vested in the courts. The courts are empowered to
declare any action on the part of the government to be ultra virus; if such action violets the
provisions of the constitution. Therefore, the judiciary acting as the constitution and guardian of the
constitution assumes immense importance in a federal state.

CHARACTERISTICS OF THE CONSTITUTION19


Formation of the Constitution




Distribution of Powers




Federations elsewhere have been the result of a voluntary agreement between number
of sovereign and independent states coming under a common administration of certain
specific purposes. But in India, federation was not a process of integration, but a process
of decentralization. The former imperialistic unitary state was converted into a
democratic union by the constitution.
It provides for the distribution of power on various matters through Union list, State list and
Concurrent list and also provides for residuary power on the matters not covered in the
above lists. The constitution of India provides for clear and definite distribution of
administrative power between center and state.

No double Citizenship


There is singe citizenship for the whole union and there is no citizenship for the state.



No dual system of Judiciary




Election, Accounts and Audit




The machinery for election, accounts and audits is also similarly integrated as single
judiciary.

Power




There is no bifurcation of the judiciary between the federal (Union) and state 20
government. The same systems of courts, headed by the Supreme Court, administer both
the union laws and the state laws as per applicable to the cases coming up for
Vadjudication. This is again in contrast to the American System, where there are Federal
Courts and State Courts. There are equal laws for whole country.

of Union during the failure of Constitutional Machinery in the State

Where there is a failure to the constitutional machinery in a state, the president can
suspend the constitution of the state and assume responsibility for administration of the
state. In such circumstances, the parliament may legislate for such a state.

Formation of New States


The Union Legislative has the power to form new states, to increase or diminish the area of
existing states and to alter their boundaries or names.

FUNDAMENTAL RIGHTS
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RIGHT TO EQUALITY (ARTICLE 14 TO 18)
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Equality before law


It means ‘any person shall not be given any specific rights and common law will be
applied to all individuals.’



Each state has to recognize certain exception of principle of principle of equality
before law due to political and international reasons.

Equal protection of law


The law will treat uniformly to all individuals in equal circumstances. All individuals are
equal in the eyes of law and therefore, there shall not be any kinds. There should be no
discrimination between one person and another if, as regards the subject matter of the
legislation, their position is same.



Prohibition of discrimination on ground only of religion, race, caste, sex or place of
birth (Article 15).



Equality of opportunity in matters of public employment (Article 16).



Abolition of untouchability (Article 17).

RIGHT TO FREEDOM
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Freedom of speech and expression (Articles 19 (1)(a) and (2))



Freedom of assembly (Article 19 (1)(b) and (3))



Freedom to form associations or unions.



Freedom to move freely throughout India.



Freedom to reside and settle in any part of India.



Freedom to acquire, hold and dispose of properties (omitted).



Freedom to practice any profession

PROTECTION IN RESPECT OF CONVICTION
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FOR OFFENCES (ARTICLE 20)


Protection against ex-post facto laws (Article 20(1))




Protection against double jeopardy (Article 20(2))




The definition of an ex post facto law is a law that applies to crimes that
happened before the law was passed.

The Fifth Amendment to the Constitution states that no person shall “be
subject for the same offense to be twice put in jeopardy of life or limb.”
The double jeopardy clause bars second prosecutions after either
acquittal or conviction, and prohibits multiple punishments for the same
offense.

Protection against self-incriminations (Article 20(3))


This article states that where a person has been accused under a
criminal offense, he shall not be compelled to vouch against himself.



... And that the accused shall have immunityagainst self incrimination.

RIGHT AGAINST EXPLOITATION (ARTICLE 23
–
25
24)


Prohibition of traffic in human beings and forced labor [Art. 23].



Prohibition of employment of children in hazardous employment
[Art. 24].

RIGHT TO FREEDOM OF RELIGION (ARTICLE 25
26 –
28)


Freedom of conscience and free profession of religion (Article 25)



Freedom to manage religious affairs (Article 26)



Freedom from payment of taxes for promotion of any particular religion
(Article27)



Freedom to attend religious instructions in certain educational institutions (Article
28)

CULTURAL AND EDUCATIONAL RIGHTS
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Protection of language, script or culture of minorities.(Article 29)



Right of minorities to establish and administer educational institutions (Article 30)

RIGHT TO CONSTITUTIONAL REMEDIES


28

Empowers the citizens to move to a court of law in case of any denial of the
fundamental rights. For instance, in case of imprisonment, any citizen can ask the
court to see if it is according to the provisions of the law of the country by lodging a
PIL

Right to property was deleted in 1978, amendment 44.
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PART 2

Law Of Contracts


Objective




The Objective of the Contract Act is to ensure that the rights and
obligations arising out of a contract are honoured and that legal
remedies are made available to an aggrieved party against the party
failing to honour his part of agreement. The Indian Contract Act makes
it obligatory that this is done and compels the defaulters to honour their
commitments.

EXTENT AND COMMENCEMENT


It extends to the whole of India.



It came into force on the first day of September, 1872.
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Definitions






Proposal
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When one person signifies to another his willingness to do or to abstain from doing anything,
with a view to obtaining the assent of the other to such act or abstinence, he said to make
a proposal.



A proposal is not a promise or commitment but, if accepted by the other party, its proposer
is expected to follow through and negotiate for the creation of a binding contract.

Promise


When the person to whom the proposal is made signifies his assent thereto, the proposal is
said to be accepted. A proposal when accepted, becomes a promise.



The person making the proposal is called the “Promisor” and the person accepting the
proposal is called the “Promisee”.

Agreement


Every promise and every set of promises, forming the consideration for each other is an
agreement.



An agreement not enforceable by law is said to be void.
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Contracts


An agreement enforceable by law is a contract.



When the parties to an agreement intend to make it legally enforceable, the
agreement should be so made as to satisfy the criteria provided by section 10 of the
Indian Contract Act, 1872. Law will recognise an agreement as a contract only when
the agreement is so made that all the essential elements of a contract as prescribed
by section 10 of the Indian Contract Act are present in it. If any of these elements
lacks, an agreement shall not be enforceable at law.



All agreements are not contracts but all contracts are agreements.

STEPS INVOLVED IN THE CONTRACT


Proposal and its communication



Acceptance of proposal and its communication



Agreement by mutual promises



Contract



Performance of Contract
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ESSENTIAL REQUIREMENTS OF A VALID CONTRACT
34


Offer and its acceptance



Free consent of both parties



Mutual and lawful consideration for agreement



It should be enforceable by law. Hence, intention should be to create legal
relationship. Agreements of social or domestic nature are not contracts



Parties should be competent to contract



Object should be lawful



Certainty and possibility of performance



Contract should not have been declared as void under Contract Act or any
other law

ESSENTIAL ELEMENTS OF OFFER


Offer must be communicated to the offeree.
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Section 4 of the Contract Act lays down that, "the communication of a proposal is
complete when it comes to the knowledge of the person to whom it is made."

Offer constitutes willingness to do or abstinence to do some act.


A says to B, "I will paint a picture for you if you are ready to pay Rs. 10,000 for it."
This is an offer where A is willing to perform certain act for certain price.



X says to Y, "If you will pay me Rs. 500 per month, I will not play tabla every
night." This is an offer where X is willing to abstain from something for a
consideration.

Offer must be made to other person.


You cannot make an offer to yourself



one particular person is a specific offer



a particular group of persons is specific offer



the whole world, i.e. anyone having knowledge of its existence is general offer





Offer must be made with a view of obtaining the assent of the other.
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Different than intent or inquiry.



A says to B, "I will sell you my house if you are ready to pay Rs. 1 Lakh for it". B says, "I accept
your offer." Here what A said to B was with a view to obtain his assent. A contract is formed.



A, jokingly said that he was willing to sell his horse for Rs. 2,000. B knowing that A was not
seriously making the offer, said that he has accepted the offer. In this case A's offer is not the
real offer as he did not make it with the view to obtain the consent of B.

Offer may be express or implied.


An offer may be expressed by words or may be inferred from conduct. Section 3 of the Indian
Contract Act provides two modes of communication - (i) an act or (ii) omission.



Express word spoken which includes telephone message it i als known an express oral offer.



Written words which includes letters, telegrams, telex, advertisements etc. - it is also known as
an express written offer.



Conduct would include positive acts or signs so that the other person understands what the
person acting or making signs mean to say or convey – it is an implied offer.



Offer may be conditional.
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An offeror may attach any terms and conditions to the offer he makes. In such case
it can be
accepted only when that condition is fulfilled. It is immaterial if the terms are hard and
ridiculous.



Example - A gave an offer to B to sell his car for Rs. 50,000 if he sends his acceptance by
telegram immediately on receiving the offer. B, sends a letter of acceptance instead of a
telegram. No contract is made.



However, in such cases, offeror's status can be viewed as follows - The offeror may opt to treat
the acceptance valid even if the offeree does not comply with the condition stipulated by
him. Thus in the above example, if A choose to consider the letter of acceptance as valid, a
contract will come into existence. If the offeror does not opt to treat the acceptance valid, it is
a duty on his part to make it very clear to the offeree that he will not accept the acceptance
because of non-performance of the condition by him. In case, the offeror does not
communicate to this effect to the offeree, he becomes bound by the acceptance.



Considering the above example, it is duty of A to convey B that his acceptance will not hold
good because he has not sent his acceptance by telegram. If A does not make this clear to B,
he will be bound by the acceptance made by B, and a contract will be made.



Offer must be capable of creating legal relationship.


A valid offer must intend to create legal relations. If the parties to the agreement have
38 no
intention to create legal relationships, it is not an offer in the eyes of law.



It may be noted here that the basic testing criteria is "intention of the party" – Even in a
business transaction the party can specifically rule out the legal enforceability, and even in
domestic transactions things can be made legally enforceable if the parties decides so.



Examples:


X makes a promise with his wife Y that he will pay her Rs. 1000 per month if she will leave her job, in
writing with the specific mention that they want to be legally bound by it, it is enforceable in the
court of law.



X and Y agree to contribute Rs. 1 Lakh each and start a partnership business with a specific clause in
their partnership deed that any partnership dispute is not to be taken in the court of law, the
agreement lacks legal enforceability.



The terms of offer must be certain.




A contract may fail to come into existence, even though there is an offer and39
an
acceptance, because of uncertainty as to what has been agreed. A vague offer does
not convey what it exactly means. In particular this will be the case where the parties
have left essential terms to be settled between them. Thus where parties enter into an
agreement for sale of goods but fail to state the price at which the goods are to be
sold, the courts are not able to enforce such promise.

Examples:


Where a person states that he is prepared to purchase the property for a reasonable sum, the
proposal cannot be construed as an offer to purchase for any definite amount.



A promised to buy the horse from B if it proved lucky. This is a vague and loose offer. Thus it
cannot give rise to any contract.



Limitations to the rule - The rule that an offer is not valid if its terms are not certain, can
be ignored in the following cases:



If only a minor term is meaningless, it may simply be ignored and the rest of the
contract may be treated as binding.



If the parties have had previous dealings similar to the present transaction, the courts
can use these matters to ascertain the terms of the contract.



Offer must not thrust the burden of acceptance on the offeree.


The offeror cannot say that if the acceptance is not communicated
within a fixed period of time, the offer would be considered as
accepted. The offer should not impose on the offeree, an obligation to
reply.



Example- A writes to B "I will sell you my horse for Rs. 500. If I do not
receive a reply by Sunday next I shall assume you have accepted the
offer." B does not reply There is no contract.
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OFFER SHOULD BE DISTINGUISHED FROM41


Cross offers –


Two offers meeting cross purposes, made by two parties to each other,
in ignorance of each other's, offer are termed as 'cross offers'. Cross
offers do not amount to acceptance of one's offer by the other and do
not constitute a completed agreement.



Example - A wrote a letter to B, a firm of furniture dealers to supply him
5,000 chairs of a particular type and at a certain price. The same firm on
the same day posted a letter to A offering to sell 5,000 chairs of the
same quality at the same price. The letters crossed each other in the
post. Here, the letters are cross offers, and neither is acceptance of the
other because each side was ignorant of the proposal other party at
the time of writing the letter.



Comment: It may be noted here that the offer made by A and the offer
made by B are good offers in their individual capacity. If B gives an
acceptance to the offer given by A or vice versa, an agreement will be
formed. The idea is that the two similar offers cannot be treated as offer
and acceptance.



Counter offers –


42offer.
Acceptance to an offer with a variation is no acceptance. It is simply a counter
A contract can be concluded only when the exact terms of the offer are accepted
by the offeree. A counter offer amounts to the rejection of the original offer and has
the effect of canceling the original offer. An offer once rejected is dead and cannot
be accepted unless renewed.



Example: A offered B to sell his horse at Rs. 1000. B replied that he can pay Rs. 800 for
the horse. B's reply is a counter offer. When a counter offer is made by an offeree,
following situations may occur :



The offeror refuse to accept the counter offer, original offer comes to an end. Result No contract.



The offeror choose to accept the counter offer, original offer comes to an end,
counter offer amounts to new offer; acceptance of counter offer by the original
offeror amounts to acceptance, a contract is formed.



The offeror refuse to accept the counter offer, original offer comes to an end. The
offeror renews the offer and the offeree now accepts it. A new contract is formed.



Invitation to offer –
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When a person makes an invitation to offer, the purpose is not to obtain the assent of
the other person but merely to circulate the information that he is willing to deal with
anybody, who on such information is willing to open the negotiations with him.



If I park my car on the driveway of my house with a 'For Sale' notice on the
windscreen, it is an example of an invitation to offer, not an offer. The idea behind
this invitation is that anybody who is interested in buying the car can come and talk
to me.



An invitation to offer is not the same thing as offer. An offer is a final expression of
willingness of the offeror. If the offeree accepts it, a contract will be made and both
the parties will be bound by it. Invitation to offer is an invitation to open negotiations.
Acceptance to an invitation to offer cannot give rise to a contract.

Offer
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May be express or implied



May be positive or negative



Must intend to create legal relationship



Terms of offer must be certain



May be made to a specific person or class of persons or to any one in the world at
large



Must be communicated to the offeree



Must be made with a view to obtain theassent



May be conditional

TERMINATION OF OFFER


By notice of revocation



By lapse of time



By failure of the acceptor to fulfil a condition precedent to acceptance



By failure to accept according to the mode prescribed



By death or insanity of the offeror



By rejection
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ESSENTIALS OF A VALID ACCEPTANCE
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Acceptance must be absolute and unconditional



Acceptance by usual mode as desired by the offeror



Acceptance cannot precede the offer



Acceptance may be express or implied



Acceptance must be given within a reasonable time



Acceptance must be by an ascertained person (offeree)



Offer cannot be accepted after it was rejected unless it is renewed



Silence does not imply acceptance



Acceptance must be made before the lapse or revocation of the offer



Acceptance of offer means acceptance of all terms attached to the offer

LEGAL RULES REGARDING CONSIDERATION
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Consideration is required
agreement or contract

both

for formation and

discharge of an



Consideration may be past, present and future



Consideration may be either positive or negative



Consideration must be done at the desire of the promisor



Consideration may be furnished by the promisee or any other person



Consideration must be lawful



Consideration must be real and not illusory



Consideration need not be adequate



Consideration must not be the performance of existing duties



Consideration must be of some value in the eyes of law

Capacity to make contract


Minors CANNOT make a contract.


Age less than 18 years are minor



However, in the following two cases, a person becomes major on completing the age of 21 years:
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Where a guardian of a minor's person or property has been appointed under the Guardians and Wards Act,
1890.
Where the superintendence of minor's property is assumed by a Court of Wards.

Person of unsound mind


Section 12 of the Indian Contract Act, 1872 provides that, a person is said to be of 'sound mind' for the
purpose of making a contract if, at the time when he makes it, he is capable of- understanding it, and
of forming a rational judgment as to its effect upon his interests.



A person, who is usually of unsound mind, but occasionally of sound mind, may make a contract
when he is of sound mind.



Example- A, a patient, was in lunatic asylum. It was noticed that at intervals, he was of sound mind.
During such an interval, A borrowed Rs. 5,000 from B and executed a promissory note in his favour for
repayment of the loan. This promissory note is valid and A is liable to repay the loan taken from B.



A person who is usually of sound mind, but occasionally of unsound mind, may not make a contract
when he is of unsound mind.



Example - A sane man, who was delirious from fever and was not in a position to make a rational
judgment, sold his scooter while in that state.The transaction of sale is void.



Free Consent





Not free consent can be due to


Force



Undue influence



Fraud



Misrepresentation

Mistake is a free consent.
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VOID AND VOIDABLE CONTRACT
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An agreement which is enforceable by law at the option of one or more of the parties
thereto, but not at the option of the other or others, is a voidable contract.



A voidable contract, unlike a void contract, is a valid contract which may be either
affirmed or rejected at the option of one of the parties. At most, one party to the
contract is bound. The unbound party may repudiate (reject) the contract, at which
time the contract becomes void.



Typical grounds for a contract being voidable include coercion, undue influence,
misrepresentation or fraud. A contract made by a minor is often voidable, but a minor
can only avoid a contract during his or her minority status and for a reasonable time
after he reaches the age of majority. After a reasonable period of time, the contract is
deemed to be ratified and cannot be avoided.



A voidable contract may be considered valid if it is not cancelled by the aggrieved
party within a reasonable time.



A contract which ceases to be enforceable by law becomes a void contract.

51

TYPES


OF

Valid contract:




An agreement which has all the essential elements of a contract is called a valid
contract. A valid contract can be enforced by law.

Void contract[Section 2(g)]:




CONTRACT – ON THE BASISOF LEGAL EFFECTS
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A void contract is a contract which ceases to be enforceable by law. A contract when
originally entered into may be valid and binding on the parties. It may subsequently
become void.

Voidable contract[Section 2(i)]:


An agreement which is enforceable by law at the option of one or more of the parties
thereto, but not at the option of other or others, is a voidable contract. If the essential
element of free consent is missing in a contract, the law confers right on the aggrieved
party either to reject the contract or to accept it. However, the contract continues to
be good and enforceable unless it is repudiated by the aggrieved party.



Illegal contract:






A contract is illegal if it is forbidden by law; or is of such nature that, if permitted,
53would
defeat the provisions of any law or is fraudulent; or involves or implies injury to a person
or property of another, or court regards it as immoral or opposed to public policy. These
agreements are punishable by law. These are void-ab-initio.
“All illegal agreements are void agreements but all void agreements are not illegal.”

Unenforceable contract:


Where a contract is good in substance but because of some technical defect cannot
be enforced by law is called unenforceable contract.



These contracts are neither void nor voidable.

Type of contract on the basis of performance


Unilateral contract:




Bilateral contract:




A bilateral contract is one in which the obligation on both the parties to the
contract is outstanding at the time of the formation of the contract. Bilateral
contracts are also known as contracts with executory consideration.

Executed contract:




A unilateral contract is one in which only one party has to perform his
obligation at the time of the formation of the contract, the other party
having fulfilled his obligation at the time of the contract or before the
contract comes into existence.

An executed contract is one in which both the parties have performed their
respective obligation.

Executory contract:


An executory contract is one where one or both the parties to the contract
have still to perform their obligations in future. Thus, a contract which is
partially performed or wholly unperformed is termed as executory contract.
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Express contract:




Implied contract:




Where the terms of the contract are expressly agreed upon in words
(written or spoken) at the time of formation, the contract is said to be
express contract.
An implied contract is one which is inferred from the acts or conduct of
the parties or from the circumstances of the cases. Where a proposal or
acceptance is made otherwise than in words, promise is said to be
implied.

Quasi contract:


A quasi contract is created by law. Thus, quasi contracts are strictly not
contracts as there is no intention of parties to enter into a contract. It is
legal obligation which is imposed on a party who is required to perform
it. A quasi contract is based on the principle that a person shall not be
allowed to enrich himself at the expense of another.
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CONTINGENT CONTRACT
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The word 'contingent' is used in the Indian Contract Act, 1872, to mean
'conditional' as we use ordinarily. Thus a contingent contract is a conditional
contract.



Section 31 of the Indian Contract Act, 1872, provides that, "A contingent contract
is a contract to do or not to do something, if some event, collateral to such
contract, does or does not happen."



It may be inferred from the above that the performance of a contingent contract
is dependent on a future uncertain event, and such event should be collateral to
the contract.



Example: A agrees to sell his house to B provided C, to whom he offered in the first
instance does not purchase it; here A's promise to sell his house to B is conditional
depending upon C's refusal to purchase it. If C refuses, both A and B will become
bound to perform their respective obligations, but if C accepts to purchase A's
house, no contract will exist between A and B. This is a contingent contract.

QUASI CONTRACT


The word ‘Quasi’ means pseudo. Hence, a Quasi contract is a pseudo-contract.
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A quasi contract is a retroactive arrangement between two parties who have no
previous obligations to one another, created by a judge to correct a circumstance in
which one party acquires something at the expense of the other. The contract aims to
prevent one party from unfairly benefiting from the situation at the other party's expense.
These arrangements may be imposed when goods or services are accepted, though not
requested, by a party—and the acceptance then creates an expectation of payment.

Example of a Quasi Contract


A classic quasi-contract circumstance might be created by the delivery of a pizza to the
wrong address—that is, not to the person who paid for it. If the individual at the incorrect
address fails to fess to the error, and instead keeps the pizza, he or she could be seen
legally as having accepted the food, and thus be obliged to pay for it. A court could
then rule to issue a quasi contract that would require the pizza recipient to pay back the
cost of the food to the party who purchased it—or to the pizzeria, if it subsequently
delivered a second pie to the purchaser. The restitution mandated under the quasi
contract aims for a fair resolution of the situation.

WHEN A CONTRACT IS SAID TO BE PERFORMED
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Actual Performance


A party to a contract is said to have actually performed his promise when he has fulfilled
all his obligations under the contract. Actual performance brings the contract to an
end.



Example- A enters into a contract to sell his car to B. A delivers his car to B and B pays
promised money to A. Here actual performance has taken place.

Attempted performance


Sometimes it happens that the promisor is ready and willing to perform his promise, and
offers to perform the same, but promisee refuses to accept it. The motive of the party
'offering to perform' or 'tendering to perform' is to perform the promise. Thus a valid
tender of performance is equivalent to the performance of promise, and it discharges a
party from his obligations under a contract.



Example - A enters into a contract to sell his car to B. A offers to deliver his car to B but B
refuses to accept it. It is a tender of performance made by A. By offering the car, A has
completed his part of promise.

DISCHARGE OF CONTRACT
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A contract is discharged when parties to it perform their respective obligations
under it. The performance may be actual or attempted.



DISCHARGE BY IMPOSSIBILITY OF PERFORMANCE


When performance of a contract becomes impossible due to factors beyond the
control of parties, the contract stands discharged. Section 56 of the Indian Contract
Act, 1872, deals with the contracts which are impossible to perform, under two different
circumstances:



Where impossibility is existent at the time of making contract.



Where impossibility arises subsequently after the formation of contract.



Where Impossibility is Existent at the Time of Making Contract


When an agreement is made which is impossible to perform, it is void from its very
inception. Such agreement does not come into existence as a contract. Thus 60
there is no
question of discharge of a contract, which never existed. Following are various
alternative situations in this context.



Fact of impossibility known to parties –




Fact of impossibility known to one party –




When a contract is entered into for performance of an act impossible in itself, Example contract to discover a treasure by magic, such contract is void.
When a contract is entered into by a person to perform an act knowing that it is impossible, and
the other party is not aware of such fact, the contract is void. However, in such a case, if the
latter party sustains any loss because of non-performance of the contract, former party would
be liable to make compensation to him. Example - A contracts to marry B while he is already
married to C, and being forbidden by law from second marriage. Here although the contract
does not give rise to any contractual obligation because it was not possible to be performed
when it was made, but A is liable to make compensation to B for non-performance of the
promise.

Fact of impossibility unknown to the parties –


When both the parties are ignorant of the impossibility of performance at the time of contract,
the contract is void for mutual mistake. For example, A, not knowing that his horse is dead,
contracts to sell it to B. The contract is void.



Where impossibility arises subsequently after the formation of contract






Sometimes the performance of a contract is possible when it is made by parties.
61But
some event subsequently happens which renders its performance impossible or
unlawful In either case the contract becomes void. A contract gets discharged from
the moment it becomes void.
Para 2 of section 56 of the Indian Contract Act, 1872, provides that, "A contract to do
an act which, after the contract is made, becomes impossible, or, by reason of some
event which the promisor could not prevent, becomes void when the act becomes
impossible, or unlawful"

Thus a contract becomes void on the ground of subsequent impossibility only if
the following conditions are satisfied:


The act should have become impossible, or unlawful.



The impossibility should have been caused by the circumstances beyond the control of
the parties.



The impossibility should not be self-induced.

Factors causing impossibility to performance
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Destruction of the subject matter






Example - C agreed to let out a music hall to T for a series of concerts. The hall was destroyed by fire
before the date of first concert. Now T could not perform his concerts. Here, both parties were freed
from their contractual obligations because the contract became void due to impossibility of
performance.

Failure of the ultimate purpose

Death or personal incapacity of the promisor-



A change in law, or government policy rendering further performance illegal – Example:. An
agreement was entered into between D and J relating to the sale and purchase of timber, which
involved its import also. Subsequently the State declared import of timber illegal. Here, the whole
contract had been discharged by the subsequent change in the law rendering the import of timber
illegal.

Outbreak of war


Example - An Indian firm entered into a contract with a Chinese firm to export 1 Lac Kg. of groundnuts.
Before its execution could take place, China declared a war on India. The agreement became void
and could not be executed. The parties are discharged from their respective obligations under the
contract.

DISCHARGE BY MUTUAL AGREEMENT
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A contract is created by the parties to it. Therefore, it can also come to an end by
their mutual agreement. The parties may make a new agreement that will discharge
or modify the obligations of one or both parties under the original contract.



Section 62 of the Indian Contract Act, 1872, provides that, "If the parties to a contract
agree to substitute a new contract for it, or to rescind or alter it, the original contract
need not be performed.“



This section provides three different modes of discharging original contract:



Novation



Alteration, and



Recession.

NOVATION


Novation takes place when a new contract is substituted for an
existing one. This new contract may be between same parties with
new terms, or between new parties with old or new terms. The
consideration for new contract is discharge of old contract. A valid
novation discharges the old contract.



Examples 

1. A owes B Rs. 1,000. B owes C Rs. 1000. B asks A to credit C with Rs.
1000 in his books of account. Both A and C agree to it. A new contract
between A and C is substituted in place of old contract between A
and B. This is a novation contract between new parties on old terms.
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ALTERATION
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Alteration means change in one or more of the terms of a contract.


When a contract is altered by the mutual consent of the parties to the contract,
parties to the contract remaining same, a contract stands altered. A valid alteration
discharges the original contract, and the parties become bound by the new
contract (i.e., contract with altered terms).



Example - A enters into a contract with B to supply 100 bales of cotton on 9th August,
1998. Later on they mutually agree to postpone the date of supply to 17th August,
1998. This change amount to alteration of contract.

RESCISSION




Rescission means cancellation.


When a contract is rescinded, the obligations of both the parties are thereby discharged.



Rescission may be express or may be inferred by the circumstances or conduct of the parties.
It may occur in any of the following manners:

When contracting parties mutually agree to rescind the contract.






Example - A agreed to teach painting to B. Subsequently he had to shift to another city. A and
B mutually agreed not to give effect to their contract of teaching painting. Both of them got
discharged from the contract.

When one party fails in the performance of his obligations, the other party may rescind
the contract without prejudice to his right to claim compensation for breach of
contract.
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Example - A agreed to supply goods to B on 9th August, 1998, for which B after receipt of
goods would pay the price on 17th August, 1998. A failed to supply the goods. B may opt to
rescind the contract and need not pay the price. On such recession, both the parties are
discharged from contract, where aggrieved party retains right to claim damages suffered due
to non-performance of the contract.

Note: A person breaking the contract cannot rescind it.
When a person at whose option a contract is voidable, like when his free consent is
vitiated, rescinds it.


Example - A induces B to enter into a contract by undue influence. Here law gives an option to
B to rescind the contract. If he chooses to rescind the contract, both parties are discharged.

DISCHARGE BY LAPSE OF TIME
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Every contract must be performed within the stipulated period of time or within a
reasonable time according to the nature of the contract. If such time is lapsed,
the contract is discharged.



In civil litigation, the obligations are barred by the Limitation Act. The Indian
Limitation Act provides that if the performance under a contract is not
demanded for three years, the promisor is discharged from his obligations.


Example- A sells goods to B for a certain price. A does not demand payment for the
same. After the lapse of three years from the date of sale, A loses remedy to go in
court and demand payment for the goods sold to B.



In case of contracts where time is essence of contract, non-performance of such
contract within the time fixed, discharge the party which is not at fault from his
obligations under the contract and gives him a right to sue the defaulting party for
damages.

DISCHARGE BY OPERATION OF LAW


Death - In the contracts of personal nature, death discharges the
contract.






Example - A agrees to paint a picture for B. A dies.The contract is
discharged.

Insolvency - When a person is declared insolvent by law, he is
discharged from all the liabilities incurred prior to his such adjudication.
Thus, an insolvent is discharged from performing his part of contract by
law. His rights and liabilities are transferred to an 'official assignee'
appointed by the court.


Example - A borrowed Rs. 5,000 from B. Subsequently court declared him
'insolvent'.



Now A is relieved from repaying Rs. 5,000 to B.

Merger - When an inferior right accruing to a party under a contract
merges into a superior right accruing to the same person, inferior right
vanishes into the superior right. This is known as merger. In such a case,
the obligation constituted by inferior right is discharged.


Example- A man holds property under a lease. Subsequently he buys that
property. Now his right as a lessee vanishes. It is merged into the right of
ownership, which he has now acquired.

68



Unauthorized material alteration - When an alteration of a material
term of contract is made by a party to the contract without the
consent of the other party, both the parties are discharged from
the contract by operation of law. The effect of such alteration
would be same as cancellation of document.




Example - A contracted to sell his plot of 500 sq. m. to B for Rs. 1 Lac. The
sale deed was executed accordingl Before registration A altered th
deed and made it a deed for 300 sq. m. in place of 500 sq. m.. In this
case, the contract is discharged.

A material alteration is one which changes the legal effect of the
instrument or is one which alters its legal character or identity. An
alteration is immaterial if it is merely correction of clerical errors or
making explicit what was already expressed though not completely
in the document. Thus, an immaterial alteration does not make any
difference to the status of a contract
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DISCHARGE BY BREACH OF CONTRACT
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The 'breach of contract' means failure of a party to perform his obligations. When one
party commits a breach, the aggrieved party becomes entitled to rescind the
contract.It, therefore, operates as a mode of discharging a contract.


Actual Breach


Where one party fails to perform his contractual obligations on the due date of the
performance, or during the performance, he is said to have committed a breach of the
contract. Sometimes, a party performs his obligations, but not strictly according to the
contract, it is also an actual breach of contract.



Examples -





A promised to supply B 200 refrigerators on 9th August, 1998. A does not supply the refrigerators
on 9th August, 1998. Here A failed to perform on the due date. He is guilty of breach of contract
and B is the aggrieved party.



S, a seller on May 1 contracts to deliver a thousand gallons of crude oil to buyer B on August 15,
and on that date S delivers only 200 gallons with no indication that the balance will be delivered
shortly thereafter. Here S has defaulted during the performance. He has committed an actual
breac h of contract.

Note: There can be no actual breach of contract by reason of non-performance, so long
as the time for performance is not yet arrived.



Effect of actual breach - When a party commits breach of contract, the aggrieved
party can rescind the contract and sue for the damages. When the defaulter party
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performs or offer to perform his contract promise at a date later then the due date,
whether the delayed performance will constitute a breach of contract or not will
depend upon whether time is essence of contract or not. In such a case, when
time is essence of contract, the aggrieved party can rescind the contract and
claim damages, and when time is not essence of the contract, the aggrieved party
cannot rescind the contract, but is entitled to claim damages caused, by delayed
performance.


Examples:


In the first example given above, B can avoid the contract, and claim from A, damages suffered
by him because of non-delivery of 200 refrigerators. However, if A supplies the refrigerators on
10th August instead of 9th August, B cannot refuse to accept the same (here time is not essence
of the contract). But he can claim compensation from A, if he has suffered any loss because of
this delayed delivery.



In the second example given above, B can cancel the entire contract returning the oil already
delivered, and sue S for damages he suffers because of such non-delivery of oil.



Anticipatory Breach
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Section 39 of the Indian Contract Act, 1872, provides that, "When a party to a contract has refused to perform, or
disabled himself from performing, his promise in its entirety, the promisee may put an end to the contract, unless
he has signified, by words or conduct, his acquiescence in its continuance.” Thus, if one contracting party
indicates to the other, before the arrival of time for performance, that he or she is not going to perform his or her
part of bargain, an anticipatory breach has occurred. It may happen in two ways:



Express breach by words spoken or written - Where a party to the contract communicates to the other party
before the due date of performance about his intention not to perform it.





Example - In March, X contracts to put a sewer line for a city, work to commence by June



On April 10, X tells the city management that he will not do the job. It isan express anticipatory breach.

Implied breach - Where a party, by his own voluntary acts disables himself from performing the contract.




Example - A agrees to marry B, but before the due date of marriage, she marries C. This an anticipatory breach
brought by the conduct of the party.

Effect of anticipatory breach - Effect of anticipatory breach can be summarized as under:


The aggrieved party may treat the anticipatory breach as actual breach. In this case, he is discharged from
performance of his promise under the contract, and is entitled to claim damages from the defaulter party for
non-performance of the contract. The party can bring a suit for breach of contract without waiting for the due
date of performance.



The aggrieved party may decide to ignore the anticipatory breach, and opt to wait for the due date of
performance. If a contracting party keeps the promise alive by ignoring anticipatory breach, and regards the
contract as continuing, he runs the risk of contract being discharged in some other way prior to the date of
performance.



Doctrine of anticipatory breach does not apply to promises to pay money debts,such as those found in
promissory notes and bonds.

CONTRACT OF INDEMNITY

73



Contract of Indemnity (Section124)



A Contract by which one party promises to another to save him from loss caused to
him by the conduct of the promisor himself or by the conduct of any other person is
called a Contract of Indemnity.



Parties to the Contract of Indemnity



The person who promises to protect another: INDEMNIFIER



The person who

is

so protected is

:

INDEMNITY- HOLDER/INDEMNIFIED



Meaning of Indemnity
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Indemnity means enact to compensate or protect somebody from the loss or make
good to the loss. When one person promises to another person that in case another
person suffers from some loss the first person will compensate the loss.
Example


A contracts to indemnify B against the consequences of any proceedings which C may take
against B in respect of a certain sum of 200 rupees.This is contract of Indemnity.



Example - S agrees to sell toasters on behalf of N, and N agrees to indemnify S against any
loss caused to him because of manufacturing defect in any toaster. A customer B buys a
toaster from S, which burst out on plugging in socket and he sustains personal injuries there
from. B sues S to get his loss compensated. S has to pay Rs. 10,000 to B as damage caused to
him, and incurs Rs. 1000 in defending the suit. Here S is entitled to get indemnity worth Rs.
11,000 from N.

Essentials of Contracts of Indemnity
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Essentials of a Valid Contract.



There must be loss either by the promisor’s conduct or by any other person’s conduct



Contract may be expressed or implied.



It is a Contingent Contract by Nature



Liability of indemnifiercommences when the indemnified
according to the terms and conditions of the contract.



Contracts of Insurance are also covered in this.



All Contracts of Insurance are Contracts of Indemnity except life insurance.

suffers some loss



Rights of Indemnity Holder








The rights of the indemnity holder are dependent on the terms of the contract of indemnity
as a general rule. Section 125 of the Indian Contract Act, 1872 comes into play when the
indemnity holder is sued i.e. under specific situation.
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Rights of Indemnity Holder Section 125 states rights

Claim for Damages-Sec. 125(1)



Claim for Cost of Suit-Sec.125(2)



Recovery of

Sums

paid

under

conditions

of compromise under Sec.125(3)

The indemnity holder is entitled to recover:


all the damages that he may have been compelled to pay in any suit in respect of any
matter to which the promise of the indemnifier applies.



For example, if A contracts to indemnify B against the consequences of any proceedings
which C may take against B in respect of a particular transaction. If C does institute legal
proceeding against B in that matter and B pays damages to C, A will be liable to make good
all the damages B had to payall the costs of suits that he may have had to pay to the third
party provided he acted as a man of ordinary prudence and he did not act in
contravention of the directions of the indemnifier or if he had acted under the authority of
the indemnifier to contest such a suit.

All the sums that he may have paid under the terms of any compromise of any such
suit provided such compromise is not contrary to the indemnifier’s orders and was a
prudent one or if he acted under authority of the indemnifier to compromise the suit.

77



Rights of Indemnifier


Rights under Doctrine of Subrogation.



To sue against third party after indemnifying the indemnity holder.



Not to compensate
Indemnity.

for losses

not covered

under

Contract

of

CONTRACT OF GUARANTEE
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Contract of Guarantee (Sec.126)


A Contract of Guarantee is a contract to perform the promise, or discharge the liability
of a third person in case of his default. The person who gives the guarantee is known as
the ‘Surety’, the person in respect of whom the guarantee is given is known as the
‘Principal Debtor’, and the person to whom the guarantee is given is called the
‘Creditor’.



Guarantee is one in which the promisor promises to perform the promise of a third
person, or to discharge the liability or obligation of a third person, in the case of the
latter’s default. It is of utmost importance to note that the defining section in itself
provides that the Guarantee may be either Oral or Written.

Essential Features of Guarantee




Tripartite Agreement:


Concurrence of three Contracts: The Contracts connecting each-other as contract
between:



the Principal Debtor and Creditor,



The Creditor and Surety, and



the Surety and Principal Debtor

Liability:
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Under such contract the primary liability is of the principal debtor and only secondary
liability is of the surety.

Essentials of Valid Contract:


Requirements for Valid Contract i.e. Free consent, consideration, lawful object,
competency of the parties etc. are necessary to form this kind of contract. But, in
respect of consideration, no direct consideration in the contract between the surety
and creditor. Consideration of principal debtor is considered to be adequate for the
surety .



Example –


B takes a loan of Rs. 10,000 from L, where S assures L that in case B fails to pay, S will repay the loan
80
to L. Here S is surety, B is the principal debtor, and L is the creditor.



There exist three separate and independent contracts (a) between the Principal Debtor and
Surety (b) between the Principal Debtor and the Creditor (c) between the Creditor and Surety.



The liability of the Surety under the Contract Act is absolute and co- extensive with that of the
Principal Debtor, unless limited and restricted under the terms of Contract. Thus a party who
guarantees the payment of a bill, is liable for all that the principal debtor would be liable for,
including costs, interest due under the contract.
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Part 3

Tort
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Tort is a French word for “wrong.” The Tort is of French origin. The root is ‘Tortum’ in Latin
which means ‘twist’. It implies a conduct which is ‘tortious’ , or, twisted.. The equivalent word
in English is “Wrong”. In Roman it is “delict” and in Sanskrit it is “Jimha” which means
‘crooked’.



How word “Tort” came to India


It came to India through England. In 1065 England was conquered by Normans who were the
French speaking people of Normandy, a region of France. After Norman conquest, French
became the spoken language in the Courts in England, and thus many technical terms in English
law owe their origin to French, and ‘Tort’ is one of them.

• A tort is a civil wrong
• That (wrong) is based a breach of a duty imposed by law
• Which (breach) gives rise to a (personal) civil right of action for for a remedy not exclusive to
another area of law

TORT LAW IS BASED ON THE IDEA THAT EVERYONE84IN
OUR SOCIETY HAS CERTAIN RIGHTS
Along With
Having CertainRights, Everyone HasThe Duty
Rights of Others.
The Purpose of Tort Law is to Enforce Those Rights and Duties

to Respect the

CONSTITUENTS OF TORT
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Wrongful act,


A person must have committed a wrongful act.



This refers to an act of commission or omission



This is ‘wrongful’ because, there must have been a breach of duty which has been fixed by law itself.



If a person does not observe that duty or breaks it either intentionally or unintentionally



In tort, “intention”, usually has no role, except in cases like malicious prosecution.



Person must have done some legal wrong violates the legal right of another to be liable for a tort



More often than not, ‘unintentional acts of wrong arise out of acts of ‘negligence’.



In legal sense,‘negligence’ denotes, “a legal duty owed and neglected”.



The wrongful act must be recognized by law.



If there is a mere moral or social wrong, there cannot be a liability for the same.



where legal duty to perform is involved and the same is not performed it would amount to wrongful
act.



Municipal Corporation of Delhi v Subhagwanti [ AIR 1966 SC 1750] where the Municipal Corporation,
having ownership and control of a clock tower in the heart of the city, does not keep it in proper
repairs and the failure to do of the same results in the death of number of persons, the Corporation
would be liable for its omission to take care





Legal Damage


There must be violation of a legal right of a person and, if it is not, there
can be no action under law of torts.



Legal Rights are conferred by the State on all its citizens.



There are two types of Legal rights, viz, public rights and Private rights.



Public rights are those which belong in common to all members of the
state like Public peace, Public safety etc subject of Criminal Law,



Private rights are vested in persons in general by virtue of law. It can be
further divided into two types, namely,.

Legal remedy
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IMPORTANT PRINCIPLES OF TORT


PRINCIPLE OF DAMNUM SINE INJURIA AND INJURIA SINE DAMNUM.



PRINCIPLE OF VICARIOUS LIABILITY



PRINCIPLE OF VOLENTI NON FIT INJURIA



PRINCIPLEOF NEGLIGENCE



PRINCIPLE OF NUISANCE



PRINCIPLE OF TRESPASS TO PROPERTY



PRINCIPLES OF REPUTATION AND PRIVACY



PRINCIPLE OF STRICT LIABILITY AND ABSOLUTE LIABILITY
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PRINCIPLE OF DAMNUM SINE INJURIA AND INJURIA SINE DAMNUM.

88



Damnum sine injuria is a Latin maxim which means damage without legal injury. When there is
an actual damage caused to the plaintiff without an infringement of his legal right, no action
lies against the defendant. In order to make some one liable in tort, plaintiff must prove that
he has sustained legal injury.Damage without injury is not action able in the law of torts.



Example:A sets up a rival school opposite to B’s school with a low fee structure as a result of
which students from B’s school flocked to A’s school there by causing a huge financial loss to
A. This act of A is not actionable in law of torts since it did not lead to the violation of any
legal right of the plaintiff although he has sustained financial loss.

PRINCIPLE OF VICARIOUS LIABILITY


It is a general rule that a person is responsible for his own act of omission and commission but
in certain cases a person is liable for the act of others. This is known as vicarious liability.



The essential elements of vicarious liability are as follows:



There must be a relationship of a certain kind.



The wrongful act must be related to the relationship in a certain way.



The wrongful act must be done within the course of relationship.



Most common example of vicarious liability include:



Employers liability for the act of his servant during the course of employment:



Liability of partners for each other’s torts



PRINCIPLE OF VOLENTI NON FIT INJURIA
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Essential elements constituting volenti non fit injuria are as follows:


Voluntary



Agreement (express or implied)



Knowledge of the risk



Example
:
By participating in
a
football
that may arise in the normal course of the game.

match,

the player

willingly consents to bear the risk

PRINCIPLE OF NEGLIGENCE




The Latin maxim volenti non fit injuria literally means “to one who volunteers, no harm is done”. A person who after
knowing the risks and circumstances willingly and voluntarily consents to take the risk cannot ask for compensation
for the injury resulting from it. A person who voluntarily abandons his rights cannot sue for any damage caused to
him. It is used as a complete defence in the law of torts liberating the defendant from all kinds of liability.

Negligence is said to have been committed when a person owes a duty of care towards someone and commits a
breach of duty by failing to perform it resulting in a legal damage caused to the complainant. In other words, a tort
of negligence is committed when a person is injured due to their responsibility of another. The damage so caused
must be an immediate cause of the act of negligence and not a remote cause.

Essential elements of negligence are as follows:


Duty to take care



Beach of such a duty



Legal damage caused to the complainant due to a breach of duty



Reasonable foreseeability is the basic principle on which the tort of negligence is based. When a person before or
at the time of committing an act can reasonably foresee that his act is likely to cause a damage to the other
person and he still continues to do it, he is said to have committed a tort of negligence.



Example: A doctor while performing an operation leaves a pair of scissor inside the stomach of the patient.



PRINCIPLE OF NUISANCE


The word nuisance is derived from the French word ‘nurie’ which means ‘to hurt’ or 90
‘to
annoy’. Nuisance is an unlawful interference with a person’s enjoyment of land or some rights
over or in connection with it.



There are two types of nuisance:



PUBLIC NUISANCE : It is an interference with the right to enjoyment of land of a large number
of people thereby causing inconvenience and annoyance. It is committed against the
community at large and not any particular individual. It covers a wide variety of minor crimes
that harms or threatens the safety, comfort and welfare of people at large. The extent to
which the inconvenience has been caused may differ from person to person.



Examples : Fire works in the street, construction of a structure in the middle of apublic way
obstructing the passage of people, etc.



PRIVATE NUISANCE : It refers to an unlawful interference with a person’s use or enjoyment of his
land causing inconvenience and annoyance to the person. It should be noted that while
public nuisance affects the community at large, private nuisance affects an individual.



Example : Destruction of crops of an individual, a poisonous dog of a person enters into the
neighbour’s premises and causes destruction.





PRINCIPLE OF TRESPASS TO PROPERTY
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Trespass to property refers to an unjustifiable physical encroachment of land of one person by
another. If a person directly enters upon an other person’s land without permission or remains upon
the land or places any object upon the land, he is said to have committed the tort of trespass to land.



For an act of trespass to be actionable, it is necessary that the land in which the trespass has been
committed must be in direct possession of the plaintiff. For example, use of camera in order to view
activities on the land of another. The encroachment on plaintiff’s land should arise out of the direct
consequence of the act of the defendant and not any remote or indirect cause. Also, one of the
most important elements of trespass to land is the intention in the mind of the defendant not to
commit trespass but to commit the act that amounts to trespass.



However, it should be noted that there is a difference between trespass to land and nuisance.
Trespass is an encroachment or interference on the property of a person whereas nuisance is an
interference with the right to enjoy his property.

CONTINUING TRESPASS


Continuing trespass occurs when there is a continuation of the presence after the permission has
been withdrawn or when the offending object remains on the property of the person entitled to
possession. For example continuing to keep an object on someone’s land even after the permission
has been withdrawn.



Ways in which trespass to land can occur:


Entry upon land



Trespass to airspace (limited)



Trespass to the ground beneath the surface



CONTINUING TRESPASS


Continuing trespass occurs when there is a continuation of the presence
after the permission has been withdrawn or when the offending object
remains on the property of the person entitled to possession. For
example continuing to keep an object on someone’s land even after
the permission has been withdrawn.



Ways in which trespass to land can occur:



Entry upon land



Trespass to airspace (limited)



Trespass to the ground beneath the surface
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PRINCIPLE OF STRICT LIABILITY AND ABSOLUTE LIABILITY


At times a person maybe held responsible for doing a wrong even though there had been no
negligence on his part or no intention to do such wrong or even if he had taken necessary steps to
prevent such a wrong from happening. This is known as the principle of strict liability and is based on
a no fault theory. The principle of strict liability was first laid down in the land mark case of
Ryland’sv.Fletcher.



“Anyone who in the course of “non-natural” use of his land “accumulates” there on for his own
purposes anything likely to do mischief if it escapes is answerable for all direct damage thereby
caused. It imposes strict liability on certain areas of nuisance law.”
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The essential elements of strict liability are as follows:


There has to be some hazardous thing brought by the defendant on his land.



Escape of the hazardous thing from the territory of the defendant.



There must be a non-natural use of land.

Exceptions:


Escape of the hazardous goods was because of plaintiffs own consent



Act of god



Act of a stranger



Act done by any statutory authority



Default of the plaintiff



ABSOLUTE LIABILITY:
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Absolute liability is a stricter form of strict liability. It refers to the no fault theory liability in
which the wrong doer is held absolutely liable for the act of omission or commission
without any defences which are available to the rule of strict liability.It is applicable only
to those people who are involved in hazardous or inherently dangerous activity whereby
they become absolutely liable to full compensation for the harm caused to any one
resulting from the operation of such hazardous activity. The rule of absolute liability was
first laid down in M.C Mehta v. Union of India (Oleum gas case).
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Part 4

Law of Evidence
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Evidence includes everything that is used to determine or demonstrate


the truth of an assertion.



Evidence is the currency by which one fulfills the burden of proof.



Admissible evidence is that which a Court receives and considers for the purposes of
deciding a particular case.



Section 3 of the Indian Evidence Act, 1872 defines the term ‘evidence’.



Evidence means, and includes:


All statements which the Court permits or requires to be made before it by witnesses, in
relation to matters of fact under enquiry; such statements are called Oral Evidence.



All documents including electronic records produced for the inspection of the Court;
such documents are called Documentary Evidence.

Law of Evidence in India: An Overview
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Law of Evidence in India is primarly based on the English Law of Evidence.



Indian Evidence Act, 1872 is the governing law on the subject.



It was enacted on 15th March, 1872.



It came into force on 1st September, 1872.



It contains 167 sections and one schedule.



The Schedule was repealed in 1938 vide Repealing Act, 1938.



The Act is Lex Fori, i.e., law of the forum.



It applies to both civil and criminal proceedings.

Indian Evidence Act, 1872:An Overview98


Different category of evidences.



Procedure of collection of evidences.



Preservation and use of different evidences.



It is common to both civil and criminal procedure

Evidence Act 1872: Act Not ApplicableTo
Proceedings under Army Act, Air Force Act, Naval
Discipline Act.
Affidavits.
Arbitration Proceedings.
Departmental/ Domestic Inquiries.
Commission of Inquiries.
Administrative Tribunals.
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Structure of the Indian Evidence Act, 1872
100






Part I (Contains Section 1 to 55 divided in 2 Chapters and deals with ‘Relevancy of Facts’)


Chapter I: From Section 1 to 4 contains the preliminary provisions.



Chapter II: From Section 5 to 55 explains about Relevancy of Facts.

Part II (Contains Section 56 to 100divided in 4 Chapters and deals with provisions ‘On
Proof’)


Chapter III: From Section 56 to 58 explains about Facts Which Need Not be Proved.



Chapter IV: From Section 59 to 60 explains about Oral Evidence.



Chapter V: From Section 61 to 90A explains about Documentary Evidence.



Chapter VI: From Section 91 to 100 explains about Exclusion of Oral and Documentary Evidence.

Part III (Contains Section 101 to 167divided in 5 Chapters and deals with provisions on
‘Production and Effect of Evidence’.)


Chapter VII: From Section 101 to 114A explains about Burden of Proof.



Chapter VIII: From Section 115 to 117 explains about Estoppel.



Chapter IX: From Section 118 to 134 explains about Witnesses.



Chapter X: From Section 135 to 166 explains about Examination of Witnesses.



Chapter XI contains Section 167 that explains about Improper Admission and Rejection of
Evidence.

Different Forms of Evidence
Oral Evidence
Documentary Evidence
Primary Evidence
Secondary Evidence
Real Evidence

Hearsay Evidence
Judicial and Non-Judicial Evidence
Direct and Circumstantial Evidence

101









Oral Evidence


Section 60 of the Indian Evidence Act, 1872.



Statements permissible regarding truth of the fact.



Evidence which the witness has personally seen or heard.

Documentary Evidence


Section 3 of Indian Evidence Act, 1872.



Documents presented to Court for inspection.

Primary Evidence


Section 62 of Indian Evidence Act, 1872.



These are ‘top-most classes of evidence’ or ‘best evidence’.



It means the document itself produced for inspection of the Court

Secondary Evidence


Section 63 of Indian Evidence Act, 1872.



It is the ‘inferior evidence’.



Evidence which is produced in absence of the primary evidence.
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Real Evidence
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It means real or material evidence.



Real evidence of a fact is brought to knowledge of Court by inspection of a physical object
and not by information derived from a witness or a document.

Hearsay Evidence


It is very weak evidence.



Evidence of a witness which he has not seen either heard.



No

bar to

receive hearsay evidence

if

it

has reasonable nexus & credibility.

or

disproof of

Judicial & Non Judicial evidence.


Evidence received by the Court as proof

facts

is

judicial evidence.



Any confessions made by accused outside the Court in presence of any person or the
admission of a party are called non-judicial evidence.

Direct and Circumstantial Evidence


Direct Evidence is that evidence which is very important to the decision of the matter at hand .



Circumstantial Evidence attempts to prove the facts in issue by providing other facts and
affords an instance as to its existence.

Different Kinds of Witnesses
Prosecution Witness
Defense Witness
Expert Witness

Eye Witness
Circumstantial Witness
Hearsay Evidence

Hostile Witness
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Important Concepts of the Indian Evidence Act, 1872
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Fact
• Any thing, state of things, or relation of things, capable of being perceived by the
senses.
• Any mental condition of which any person is conscious.

Relevant Fact
• A fact is said to be relevant to another when one fact is connected with the other fact
in any ways referred to in the provisions of this act in the chapter of relevancy of
facts.

Fact in Issue
• Any fact from which, either by itself or in connection with other facts, the existence,
non-existence, nature or extent of any right, liability, or disability, asserted or denied in
any suit or proceeding, necessarily follows.

Documents
• Any matter expressed or described upon any substance by means of letters, figures or
marks, or by more than one of those means, intended to be used, or which may be
used, for the purpose of recording that matter.

May Presume
• It means that the Court has authority to presume the fact as proved,
or to call upon for a confirmatory evidence, as the circumstances
require.
• The Court may presume a fact or regard such fact as proved, unless
it is disproved, or it may ask for its proof.

Shall Presume
• When a Court presumes a certain fact it has no other option except
considering the fact as proved unless an evidence is given to
disprove that fact.
• The words ‘shall presume’ indicates that presumption, therein, is
unrebuttable.

Conclusive Proof
• When one fact is declared by this act to be conclusive proof of
another, the Court shall, on proof of the one fact, regard the other
as proved, and shall not allow evidence to be given for the purpose
of disproving it.
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Confessions and Admissions
Section 17- 30 of the Indian Evidence Act,1872
Admission is a statement, oral or written, made by a person
relating to fact in issue or a relevant fact.
Only a person who is a party to the suit can make an admission.

Admissions can be made by authorised agents.

Section 23 of the act lays down the no prejudice clause that is
admissions cannot be used to the prejudice of the party.
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Confessions and Admissions
Section 24 lays down various conditions in which if a confession is
made by an accused then such a confession is irrelevant.
Confessions made under threat, inducement or promise are
irrelevant.
Section 25 explicitly mentions that confessions made to police
officers are not to be proved.
Section 26 makes confessions made in police custody inadmissible
unless made in presence of magistrate.

Section 29 deals with the confession otherwise relevant not to
become irrelevantbecause of promise of secrecy, etc
Section 30 deals with the confession of a co-accused.
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Doctrine of Estoppel
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Estoppel means stopped. Means when a person is not allowed or permitted to speak
contrary to his earlier statement.



It is based on the principal of equity.



Section115, 116 and 117 of the Indian Evidence Act.



Object is to prevent commission of fraud against another.



Essential Conditions are:



There



The representation must have been made as to fact and not as to law.



The representation must be as to an existing fact.



The representation must be intended to cause a belief in another. The person to whom
the representation is made must have acted upon that belief and must have suffered a
loss.

must

be a

representation made by one

person to another person.

Recording of Evidence
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Oath
• Oath is declaration required by law ,which is compulsory and holds the witness responsible for the consequences of his
evidence.
• The governing law on the subject is the Oaths Act, 1969.

Examination-in-Chief
• First examination of a witness.
• Question are put to him by the lawyer for the side which has summoned him.
• No leading question is allowed.

Cross-Examination
• Witness is questioned by the lawyer for the opposite party.
• The defense witness is cross examined by the public prosecutor.
• Leading questions are allowed.

Re-examination
• This is conducted by the lawyer for the side which has called the witness.
• The object is to correct any mistake or to clarify or to add the details to the statement made by witness in crossexamination.
• Leading questions are not allowed.
• The opposing lawyer has right to re-cross-examination on the new point raised

Recent Amendments in the Evidence Act, 1872
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Amendment Vide Information Technology Act, 2000
• ‘Electronic records’ was included within the ambit of the term
‘documents’.
• Section 65 A has special provisions as to evidence relating to
electronic records such as telephone conversation, CCTV footage,
computer output etc.
• Section 65B deals with the admissibility of such electronic records.
• Section 67 A and 73 Adeals with the concept of digital signatures.

Amendment Vide Criminal Law (Amendment) Act, 2013
• Section 53 A was inserted which makes evidence of character or
pervious sexual experience irrelevant in certain cases.
• Section 114 A was inserted which speaks about presumption as to
absence of consent in certain prosecution for rape.
• Proviso was inserted to Section 146 which made it clear that it is
not permissible to introduce evidence or put questions in the cross
examination of the victim as to her immoral character or her prior
sexual experience for proving consent or quality of consent.





Sec.101: Burden of Proof:


When a person is bound to prove the existence of a fact, the burden of proof
lies on
112
that person. E.g.:-



A sues B for money due as per a contract.



The execution of the contract is admitted, but B
denies.



If no evidence were given on either side, A
disputed and the fraud is not proved.



Therefore the burden of proof is on B.(Sec-102)

says that it was fraudulent, which A

would succeed, as the contract is not

Examination of Witness


Sec.146: Questions lawful in cross-examination



When a witness is cross examined, he may in addition, be asked any question which
tend to

test his veracity/genuineness/authenticity



tend to discover who he is



what his position in life is.
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Part 5

Auction


Auction is an process of buying and selling goods or services by
offering them up for bid, taking bids, and then selling the item to the
highest bidder.



An auction is generally an event in which goods are sold to the
highest bidder. By being open to the public, an auction ensures a
wide range of bids, and sometimes items at auction can fetch
surprisingly high prices. The bidders, in turn, create their own market,
determining on an individual basis how much they want to pay for
an item, rather than having prices dictated by the seller.
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Parties in an Auction


Seller






Who wishes to sell a product / service in the open market.

Auctioneer


Who conducts the auction.



Decides the legality of the process & product.



Makes sure the transfer takes place in full legal manner.

Bidder


Who bids on the auctions.



Keeps changing the bids – as per other bidders.



Collects the goods – after successful bid
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FEATURES OF THE AUCTION SALE


Advertisements:




In some auctions the Auctioneer offer particulars and catalogues of goods and other
conditions of such auction for the prospective buyers to peruse prior to the auction.

Conduct of Sale:




There has to be an advertisement or proclamation of auction sale, to make public know
that such an auction is going to be conducted specifically in the form of public auction,
which gives description of goods, date, time, venue of auction sale, the name of the
auctioneer and such other conditions of sale like reserve price, and so on.

Particulars and Catalogues:
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The advertisement specifies how the auction sale will be conducted, it will also specify if
there is any other mode than the ordinary one.

Mis-description and Misrepresentation:


If either party by guilt, fraud or of deceitful misrepresentation, whereby the bidders are
misled; or if either party acts under a mistake as to a material and essential particular, the
sale is thereby rendered voidable as to the party affected by the fraud or misrepresentation
or the mistake so that he/she can, within a reasonable time, retract.





Auction Sale in Lots:


Auction can be in lots; each lot is subject of a separate contract under
Sec. 64 (1), and this may be excluded by intention of parties to the
contrary. If the goods are sold in separate lots by auction, each lot is
prima facie the subject of a separate contract. The goods are
displayed in lots, and the auctioneer’s call to bid can amount to mere
invitation, and each bid received would be an offer that could quality
to become a contract, on acceptance by the auctioneer or his agent.



In a sale by auction, the seller may withdraw goods, or the bidder may
retract his bid at any time before they are knocked off for so long as
the final consent of both parties are not signified by the blow of the
hammer, or in any other customary manner.

Reserve Price:


Normal practice is to sell the goods or property to the highest bidder,
with the restriction may be imposed by the seller/Auctioneer of
minimum sale price i.e. Reserve Price, at which the goods to be sold for
and not for less than the amount reserved. Reserve price is not
necessarily to be disclosed to the buyer. Condition of reserve price must
be made known to the buyer under notification, or else, the reserve
price cannot be applied, as reserve price.
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Right to Bid:
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Every bidding is nothing more than an offer on the one side, and not binding on either party till
confirmed on the other. The Bidder may withdraw the bid before the fall of the hammer. No
contract of sale is complete until it is accepted and remains merely an offer. Refusal of the buyer
to carry through the bid or confirm the bid till the completion of the auction by the auctioneer and
acceptance of the bid, there would be no cause of action for or in favour of the buyer. The
auctioneer is equally competent to refuse, as is the buyer to withdraw the offer before
acceptance. In case of a sale by government auction, the sale is not complete until the bid is
accepted in the form of the confirmation of the collector.



Once an offer is accepted, the goods become the property of the buyer on fall of hammer. It is
immaterial whether there is any condition like goods not to be removed till payment received.
Once the sale is completed, the buyer is the owner and can sell the property immediately.

Bidding Agreement – Knock Out:


For preventing Auction ring i.e. arrangement whereby the intending bidders agree not to bid
against each other, the reason being to allow one of them to buy the goods as cheaply as
possible and subsequently to hold their own private auction. This is a criminal offence under the
English Act. The Seller can rescind such a sale at the auction. However, it does not apply to joint
agreement to purchase goods such as joint venture.



The Auctions Bidding Agreements Act, 1927, provides that it is a criminal offence for a dealer to
give or receive consideration etc., for abstaining from bidding. Such knockout agreements are
illegal. A dealer is a person who in the normal course of business attends sales by auction for the
purpose of purchasing goods with a view to reselling them. Knockout agreements by non-dealers
are not necessarily illegal even after the above Act of 1927.



Memorandum of Sale:




Duties of Vendor, Purchaser and Public:




The auctioneer has to record each and every offer with regard to its sequence and timing,
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and ultimately the final bid and its confirmation to avoid any mismanagement during the
auction, so as to trace out the bidding agreement of the buyers in case there is any, or to
keep in check. In case if the seller has reserved his right to bid, he is notmisusing it.
It is the duty of the vendor to represent the correct description of the goods to be sold in
auction under a advertisement/proclamation. The duty of the purchaser is to deposit the
auction money with the auctioneer of the seller and complete the sale procedure as the
time stipulated in such auction sale.

The deposit:


The bidder becomes purchaser as soon as his offer is final on e and it his duty thereafter to
deposit the amount as specified in the condition of auction and subsequently to complete
the payment as per the condition of mode of payment as specified in the advertisement.

Authority of the Auctioneer
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Implied authority to sell the goods on behalf of the seller
 Implied authority to sign the contract on behalf of the seller, but this does not extend to
sale of unsold goods
 To receive the deposit from the buyer as per the condition of the auction sale
 To receiver consideration price.
 The authority committed to an auctioneer is a personal trust which he cannot delegate
to another without the consent of the owner. He cannot, therefore authorize his clerk to
act as agent for his employer, in his absence.
 An auctioneer, like every other agent, cannot, ordinarily, purchase the goods of his
principal either on his own account, or on behalf of a third person, which may tend
directly to the furtherance of fraud.
 The auctioneer has no authority to:




Sell by private contract - even if this were to fetch more price than the reserved price.



To rescind the contract.



To warrant the goods sold.



To deliver the goods sold without payment of price.



To allow the buyer to set off dues to him from the seller.

Rights and Duties of Auctioneer




Rights:


The auctioneer is the agent of the vendor for the purpose of sale, and has
ordinary rights and liabilities of a special agent. He has therefore, a claim on
compensation, which is ordinarily in the form of a commission for services,
and is determined, in absence of any special agreement, by the common
usage and also a right to claim a reimbursement for all expenses and
advances, properly incurred by him in the course of his agency.



He is also entitled to sue either party, while he has a beneficial interest. He
may, therefore, personally sue his principal for damages, or expenses, or for
his commission, or he may as representative of the seller sue the buyer for
the price of goods.

Duties:


The duties of the auctioneer are in the first place, to take care of the goods,
sent to him for sale. Again it is his duty to observe strictly all the instructions of
his principal and all the conditions of the sale. If he deviates from them, he
will be personally liable for the consequences.



Where an auctioneer, after a sale by public auction, receives a deposit
thereof from the vendee, it is his duty, as the agent, or rather as the
stakeholder of both vendor and vendee, to retain the deposit until the sale
is complete, and it is ascertained to whom the money belongs.
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Part 6

ARBITRATION
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Arbitration is a process in which a dispute is submitted to an impartial outsider who makes a
decision which is usually binding on both the parties.
The arbitration and conciliation comes under an Alternate Disputes Resolution.
❖

Alternative Dispute Resolution is a method for resolving disputes outside of the official judicial
mechanisms

❖

Classified into 4 types
❖

Negotiation

❖

Voluntary – no involvement of 3rd party who facilitates or imposes.

❖

Mediation

❖

Involvement of 3rd party who facilitates the resolution process

❖

Does not impose a resolution on the parties

❖

Collaborative law

❖

Each party has an attorney who facilitates the resolution process within specifically contracted terms

❖

Arbitration

❖

Involvement of 3rd party who imposes a resolution

❖

Occurs due to arbitration clause. Also known as “Scott Avery Clause”
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In Maharashtra & Gujarat arbitration proceedings are held in respect of Draft Town
Planning Schemes framed and published under the provisions of respective Town
Planning Acts, where a valuer may be required to either function as an Arbitrator/Town
Planning Officer or represent his client who may be either individual owner or a Local
Planning Authority. Further a valuer may be required to function as an Arbitrator in case
of dispute between two or more parties regarding fair market value of a property.



The knowledge of the Law of Arbitration is therefore essential for a professional valuer.

WHY ARBITRATION?
Arbitration
Cost of proceedings
Lower as compared to
court.
Time Efficient
Power with parties
Arbitrator is appointed by
parties
Specialization
Parties may appoint a
specialist with industry
experience
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Court of Law

Cost of proceedings
Higher as compared to
arbitration
Time IN Efficient
Power with parties
Parties have no say of the
appointment of judge.
Specialization
Court relies on the opinion
of the judge.

Basics


The arbitrator enforces his own point of view on the contending
parties and the opinions of the participants are not given any
predominance.



Arbitration is a judicial process



The award of the arbitrator is binding and rests on equity and justice,
i.e., there is no scope for compromise
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Arbitration Process

127

Case Filed

Post Arbitration
Briefs

Arbitrator
Selection

Hearing

Preliminary
Hearing &
Scheduling order

Discovery
process

Final Award

Composition of Arbitral Tribunal - (Section
10)
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Under this section, the parties are free to determine the number of arbitrators
provided that such number shall not be even numbers.



A sole arbitrator can be appointed. A dispute arose in MMTC Ltd. Vs. Sterlite Ltd.
(1996 (6) SCC 716), where in the arbitration clause provided for nomination of the
arbitrator by each of the parties and the arbitrators so nominated were required
to appoint an umpire. The MMTC Ltd. contended that since the arbitration clause
provided for appointment of even number of arbitrators, such clause was not
valid in view of provisions of Section 10(1). This controversy was resolved by the
Supreme Court by stating that the validity of the arbitration agreement does not
depend on the number of arbitrators. The arbitration agreement though
specifying an even number of Arbitrator cannot be a ground to render the
arbitration agreement invalid in as much as the agreement satisfied the
requirement of the section 7 of the Act and as such it is a valid agreement. By
nominating an umpire a valid arbitral tribunal of three persons (Odd Number)
can be constituted satisfying the requirement of the section 10 of the Act.

Appointment of Arbitrators - (Section 11)129


Arbitrator can be appointed by agreement of parties and in case of failure of
either of the parties, when request is made for appointment, the aggrieved party
may approach the Chief Justice of the concerned High Court in case of Domestic
Arbitration and the Chief Justice of India in case of International Commercial
Arbitration for appointment of arbitrator.



All High Courts in India have framed a scheme for such purpose. While appointing
the arbitrator, the designated authority shall have due regard to any qualification
fixed by the agreement of the parties for the arbitrator and also to other
considerations as are likely to secure the appointment of an independent and
impartial arbitrator as held by the Hon’ble Supreme Court in the case of ICICI Ltd.
Vs. East Coast Boat Building and Engineers (1998 (9) SCC 728). The decision with
respect to appointment of arbitrator by a designated authority is normally final
and binding on the parties.

Conduct of Arbitral Proceedings - (Section/s 18-25)
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The parties to the arbitration have to be treated equally and have to be given full
opportunity, by following the principles of natural justice, to present their case
(Section 18).



The arbitral tribunal shall not be bound by the Code of Civil Procedure or by Indian
Evidence Act.



Parties are free to agree on procedure and in case of non-agreement, the tribunal
shall conduct the proceedings in the manner it consider appropriate.



Normally the arbitration proceedings shall be deemed to have commenced on
the date on which a request for reference of the dispute to arbitration has been
received by the respondent (Section 21).



The arbitrator has power under Section 22 to appoint one or more expert/s to
report on specific issue and also seek assistance of the court in taking evidence.

Making of Arbitral Award and Termination of Proceedings
131
- (Sections 28-33)


No time limit is fixed for making the award, though it is always expected under the
scheme of the Act that the tribunal will resolve the dispute in accordance with the
substantive law for the time being in force in India.



In the case of tribunal consisting of more than one arbitrator, any decision of the
tribunal shall be made by the majority of the members of the tribunal. A crisis may arise
when there is no consensus between the members of the tribunal and when the
members of the tribunal take divergent views. In such circumstances, the Arbitration
will fail. The parties may settle the matter during the arbitral proceedings either by
mediation, conciliation or by other proceedings and in such case the settlement will
take the form of award.

Form and Contents of Arbitral Award - (Section132
31)


The award should be in writing and signed by the members of the tribunal, and unless the
parties have agreed otherwise, it must state reason.



The tribunal may at any time during the proceedings make an interim award in any matter
with respect to which it may make a final award.



In case of an award for payment of money, the tribunal will award interest.



The award shall state the date and place of arbitration, the cost of arbitration and the
party entitled to cost and the party who will pay the cost and the manner in which the
cost shall be paid.

Termination of Proceedings – (Section 32)
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The arbitral proceedings shall be terminated by the final award or
by an order of the tribunal under Section (2), i.e. in the
circumstances when (a) the claimant withdraws (b) the parties
agree on the termination of the proceedings or (c) when the
tribunal finds that the continuation of the proceedings has, for some
reasons, become unnecessary and impossible.

Arbitral Disputes


Property



Insurance



Contract (including employment contracts)



Business / partnership disputes



Family disputes (except divorce matters)



Construction



Commercial recoveries
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Non Arbitral Disputes


Matters of criminal nature



Disputes relating to matrimonial relations



Testamentary matters relating to the validity of a will



Relating to trusts for public purposes of charitable or religious nature



Insolvency matters



Matters relating to the guardianship of a minor or lunatic.



Any execution proceedings .
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Arbitration proceedings




Place of arbitration


Parties may decide



In case of failure of any mention in the agreement – place shall be
determined by the arbitral tribunal (convenient to the parties)

Commencement of proceeding




Date on which a request for that dispute to be referred to the arbitration
is received by the respondent

Language


Parties may decide



In case of failure of any mention in the agreement –shall be determined
by the arbitral tribunal
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Arbitration procedure




Section 23 to 27 stipulates the procedure to be followed in arbitration proceedings
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Claimant shall state the facts supporting his claim, the points at issue and the relief or remedy sought,



the respondent shall state his defense in respect of these particulars



The parties may submit with their statements all documents they consider to be relevant or may add a
reference to the documents or other evidence they will submit.



Unless otherwise agreed by the parties, either party may amend or supplement his claim or defense during
the course of the arbitral proceedings,



unless the arbitral tribunal considers it inappropriate to allow the amendment or supplement having regard
to the delay in making it.

Default by the parties – without showing sufficient cause


the claimant fails to communicate his statement of claim in accordance with sub-section (1) of section 23,



the arbitral tribunal shall terminate the proceedings;



the respondent fails to communicate his statement of defence in accordance with sub-section (1) of
section 23,



the arbitral tribunal shall continue the proceedings without treating that failure in itself as an admission of
the allegations by the claimant.



a party fails to appear at an oral hearing or to produce documentary evidence,



the arbitral tribunal may continue the proceedings and make the arbitral award on the evidence before it.





Conciliation


Conciliator brings the disputants to agreement – negotiated settlement



Conciliator is appointed only after the dispute has arisen
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Mediation


It is a structured process



Mediator assists the disputants to reach a negotiable settlement



This process results in signed agreement which defines the future behaviour of the parties

CONCILIATION
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The provision of conciliation is given under Sections 61-81 under Part III of the Arbitration and
Conciliation Act. The conciliation can be initiated by the consensus of the parties and once
the machinery of conciliation is set into motion, parties are precluded from initiating any
arbitral or judicial proceedings in respect of a dispute which is subject matter of conciliation
proceedings except under Section 9 of the Act for interim protection of the substance of the
dispute.
A Conciliator, who may be appointed by the parties, is required to assist the parties, in an
independent and impartial manner, in reaching an amicable settlement of dispute. A
conciliator is required to be guided by the principal of objectivity, fairness and justice, giving
consideration to rights and obligations of the parties, usages of the trade and circumstances
surrounding the dispute, including any past business practice between the parties. Any
settlement arrived at pursuant to conciliation has the same status and effect as an arbitral
award.
Another important feature of the conciliation is that the conciliator and the parties are
required to maintain confidentiality in all matters related to conciliation proceedings and its
fallout. If the conciliation fails then neither of the parties may rely or take benefit of (a) views
expressed or suggestions made by the other party in respect of a possible settlement of the
dispute, (b) admission made by the other party in the course of conciliation proceedings, (c)
proposal made by the conciliator, and (d) the fact that the other party had indicated his
willingness to accept a proposal for settlement made by the conciliator.

DIFFERENCE BETWEEN ARBITRATION AND 140
CONCILIATION

Advantages of Arbitration


Choice of decision maker with expertise



Speed



Lower-cost



Flexible



Confidentiality



Less formal than court



Preservation of business relationships
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